
Extract from Hansard 
[ASSEMBLY — Thursday, 24 October 2013] 

 p5527b-5529a 
Mr John Quigley; Mr John Day 

 [1] 

COURTS AND TRIBUNALS (ELECTRONIC PROCESSES FACILITATION) BILL 2013 
Second Reading 

Resumed from 17 October. 

MR J.R. QUIGLEY (Butler) [2.55 pm]: I rise as the lead speaker for the opposition to support this legislation. 
As pointed out in the earlier debate, this legislation became necessary because, although we have the Electronic 
Transactions Act 2011, there was advice from the State Solicitor that specific legislation was required to give 
statutory authority to the state’s courts and tribunals to supplant written documents with electronic documents for 
court and other legal proceedings.  
Part 2 of the bill—borrowing from the name of the bill—facilitates this process because it authorises or warrants 
that an electronic signature is prima facie to be taken as a regular signature in the same way that prima facie the 
handwritten signature of a judicial officer, or that which purports to be the handwritten signature of a judicial 
officer, is presumed to be authentic. Part 2 of the bill—I will deal with it briefly—provides in clause 11 for 
“Endorsing, recording, or attaching information or documents” and that it can be done electronically in 
accordance with any regulations or rules of the court. In part 2 of this legislation, the Parliament is giving an 
authority to the courts and tribunals of Western Australia to change from hard copy to electronic documents 
provided that the electronic documents and records are made and used in accordance with the rules of the court. 
There are a lot of regulations and rules yet to be promulgated that are not contained in this bill. Often I am a little 
nervous about passing legislation that is dependent upon the subsequent passing of regulations because we do 
not know what those regulations will contain when we pass the legislation. We also do not know when the 
government will make those regulations.  

A classic example of that is the Western Australian anti-association laws that the opposition was told were 
crucial to take on, if I can say, the war against outlaw motorcycle gangs. The previous Attorney General and the 
previous Minister for Police approached the opposition to find out Labor’s attitude towards the legislation and 
seek our support for its passage, which we gave. I notice that the former Minister for Police, the member for 
Hillarys, is present in the chamber and nods his assent that we did support him and the former Attorney General 
in the passage of these laws. We then find out from the new Minister for Police that those laws are not 
promulgated, because the government did not get around to making the necessary rules and regulations that 
would enable this, so in 12 months nothing happened. I am always concerned when we have to pass major 
legislation in this chamber without draft regulations being available for the Parliament to scrutinise and we are 
assured that the bills we pass will in a timely fashion become law. However, in this case, it is not up to 
government to make the rules and regulations; it is up to the Supreme Court and the tribunals. 

The ACTING SPEAKER (Mr I.M. Britza): Members, there are three or four conversations going on right now 
and they are drowning out the speaker, making it difficult for Hansard and also for me to hear the member.  
Mr J.R. QUIGLEY: In this case, as is repeated time and again in part 2 of the bill, this provision is subject to 
“regulations and rules of court”. Therefore, we know that consequent on the passage of this bill through the 
Parliament, the court has a good deal of work to do—a lot of it might have been done already—in framing the 
rules of court that will allow and provide for the preparation, presentation and filing of documents with the court 
in electronic form. Once completed, this will take a lot of the unnecessary paperwork out of conducting 
litigation. We have all seen on television, for example, clerks wheeling volumes and volumes of lever arch files 
of papers to litigation hearings—sometimes two or three of these trollies in a case such as the Bell Group 
litigation. They have to cart to court literally dozens of volumes of lever arch files containing indexed papers, 
which might never be used but have to be on hand during the conduct of the litigation to reference. All of this 
now will be able to be contained on computers.  

It will also give much more access to the courts for the filing of documents. For example, if people in regional 
areas want to file documents for applications for restraining orders or for the recovery of minor debts and they 
are not living in a town where there is a registry, there is a whole process to go through. This legislation provides 
for this to be done electronically, and the electronic format does not necessarily have to follow exactly the 
written format. We all know from things we have filled in around the Parliament that we can select various 
options from drop-down boxes and then fill in other details in drawn boxes. This legislation provides that the 
court can facilitate all of that in a legal sense in court cases.  

The bill also provides that people can be served with documents electronically. I have a bit of a concern here, 
and I suppose this goes back to my background in criminal law. The brief for the prosecution has to be served 
upon the defence a specified number of days in advance of the committal date, and further disclosures have to be 
made to the accused prior to the trial. From my experience, we used to photocopy them and hand them to the 
client, who was often on remand in custody. We would hand the client several lever arch files and ask them to 



Extract from Hansard 
[ASSEMBLY — Thursday, 24 October 2013] 

 p5527b-5529a 
Mr John Quigley; Mr John Day 

 [2] 

notate on the reverse side of the page or on the opposite page their comments on any evidentiary paragraph. This 
legislation will enable the prisoner or accused to be served electronically. I am concerned about people’s access 
to computers. They will be able to be served with documents, but there is not an even access to computers, nor is 
there an even spread of computer literacy across the community. I worry, for example, that people who are in 
prison or awaiting trial on bail, who are innocent and presumed to be so, will not have access in their cells or in 
their day-to-day places of detention to the brief of evidence, unless they can get, perhaps, to a prison library with 
a computer. This may affect access in some ways. I know that some prisoners are allowed to have computers 
under certain circumstances, but I am concerned that there should be equal access to the documents for all 
people, no matter what their access to computers is. This legislation also provides that when a person has to be 
served with documents, their address for service of documents can be an email address; and when the documents 
are said to be served within a certain period of time, they can be served within that time to an email address.  
For those people who might turn to the parliamentary debate on this piece of legislation to better understand it, 
and with all due respect to the Deputy Premier who second read the bill, it was composed of two A4 pages. I 
commend to anyone who wants to put their head around the detail of this legislation to read the explanatory 
memorandum. With many bills the explanatory memorandum is only one or two pages and describes, by 
division, what is happening. This explanatory memorandum runs to 24 pages and gives a detailed guide to each 
of the clauses in the legislation. A lot of it is repetitive and unsurprising. For example, when dealing with section 
11 of the Evidence Act—I am taking this at random—the explanatory memorandum refers to a judicial 
certificate given to a person who is giving evidence or who is compelled to give evidence against the claim of 
self-incrimination. In this example, the explanatory memorandum reads — 

In relation to the certificate, section 11 refers to the judge giving such certificate; section 12 refers to the 
judge providing a certificate “in writing under his hand”. This language is somewhat outdated. The 
amendment to section 12 to delete the words “in writing under his hand” aligns section 12 with section 
11.  

This legislation is bringing the language of several other enactments in line with modern technology. A further 
example might be of a document “bearing the seal of the court”; the legislation now provides for a document 
“bearing the image of the seal of the court”. That is a regular seal on presumption.  

Part 3 of the bill deals with other legislation that had to be dealt with specifically. I am referring to legislation 
such as the Bail Act 1982, which requires notices to be served. This bill deals with that specifically and provides 
for notices of hearing to be served electronically under the Bail Act.  

I do not think I need go through each of these sections in great detail. The Parliament is concerned with the 
scheme of the bill this afternoon. As I said, so much of the rules that will affect the way the legislation runs are 
yet to be published or promulgated by the Supreme Court of Western Australia. That process is not entirely out 
of our hands either. As a Parliament, we want to ensure that citizens, especially citizens who do not have ready 
access to computers and who are not computer literate, are not just driven over by this legislation. By that I mean 
that we do not want them to find themselves in a situation in which someone says, “You did have specific notice 
of these proceedings. It was sent to an email address that you have and it is too late to complain now; it is all 
over.”  
The way the court’s rules will be constructed will be of crucial importance to the way the act operates. As a 
Parliament, we will still have a say in this, though not a prescriptive say and not a say in what should happen, but 
we will at least be able to exercise a right of veto. We know, for example, that report 66, which runs to 95 pages 
and was tabled earlier today by the Joint Standing Committee on Delegated Legislation, was looking at one—I 
am not talking about a whole lot of rules here—simple change to the Supreme Court rules. That change was 
supported by His Honour the Chief Justice and is proposed to provide — 

On an application, the Court may do one or more of the following — 

This is in litigation-challenging decisions that have gone before the court on judicial review — 

(c) if adequate reasons for the challenged decision have not been given, order the person who 
made it to give adequate reasons for it to any or all of the following — 
(i) the Court; 
(ii) the applicant; 
(iii) a person served with the application; 

We would think that that would be a reasonably short and straightforward amendment to the Supreme Court 
rules. As I said, it has precipitated an extensive hearing and a 95-page report on that rule. No doubt that 
disallowance will be the subject of debate here or in the Council shortly because members of the Joint Standing 
Committee on Delegated Legislation take objection to that rule change. They say that it was always a rule of 
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common law that the executive could not be compelled to give detailed reasons for decisions it made, and here 
we have the court itself perhaps overturning a common law principle. It is not an argument to be had here and 
now this afternoon, but we can see how just one relatively short amendment to the Supreme Court rules could 
precipitate such an inquiry and debate between this Parliament and His Honour the Chief Justice. In fact, I notice 
from that report that His Honour the Chief Justice sets out his reasons for substantiating that one rule in a 38-
page letter to the chairman of the committee dated 28 August. There are a number of bits of correspondence. 
There is a process for vetting what is to happen after the passage of this bill into law. There is a robust procedure 
within this Parliament to vet the many rules that will have to be promulgated by the Supreme Court and perhaps 
other tribunals. I am very comfortable about that.  

On behalf of the opposition, I commend this bill to the Parliament this afternoon. I indicate to the minister 
representing the Attorney General, who sits in another place, that the opposition will not be asking that this bill 
proceed to consideration in detail, but that it pass through this chamber with our support. 

MR J.H.D. DAY (Kalamunda — Leader of the House) [3.17 pm] — in reply: I thank the member for Butler 
for his comments and support of the bill. It has been considered and passed through the Legislative Council. I 
gather it was dealt with expeditiously there. On behalf of the Minister for Health, representing the Attorney 
General, who was intending to deal with this bill—I am standing in for him at the moment—we appreciate the 
support of the opposition. I am sure that enabling the provisions of the bill to be implemented will be welcomed 
by the Western Australian court system and legal fraternity.  

Question put and passed.  

Bill read a second time.  

Leave granted to proceed forthwith to third reading. 

Third Reading 
Bill read a third time, on motion by Mr J.H.D. Day (Leader of the House), and passed. 

House adjourned at 3.19 pm 
__________ 

 


	COURTS AND TRIBUNALS (ELECTRONIC PROCESSES FACILITATION) BILL 2013
	Second Reading
	Third Reading
	House adjourned at 3.19 pm
	__________



